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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  
 
 
Introduction 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of 

section 30A(3) of the Pension Funds Act of 1956. 

 

The complaint concerns the distribution of certain benefits payable by the first 

respondent in terms of section 37C of the Pension Funds Act of 1956 as a 

consequence of the death of the later Mr G A F van der Merwe (hereinafter Athe 

deceased@).  The three complainants take issue with the first respondent's 

decision to distribute the benefits and allege that certain disputes of fact and law 

have arisen between themselves and the respondents in relation to the 

distribution of the benefits.  Accordingly, the complaint falls within the definition 

of a complaint in terms of section 1 of the Pension Funds Act of 1956 in that it 

relates to the administration of  a fund and alleges that a dispute of fact or law 

has arisen in relation to the fund between the fund or any other person and the 

complainants, and that the decision of the first respondent was an improper 

exercise of its powers under the Act. 

 



The first complainant is Mrs Christina Wilhelmina van der Merwe (neé van Zyl), 

the former spouse of the deceased who was divorced from the deceased on 25 

November 1989. 

 

The second complainant is Brendan van der Merwe the major son of the 

deceased born on 11 December 1972. 

 

The third complainant is Wendy van der Merwe, the major daughter of the 

deceased born on 13 March 1970. 

 

The first respondent is The Southern Life Association Ltd, a registered insurer, 

which carries on business under a scheme of arrangement established with the 

object of providing annuities or lump sum payments for persons who belong or 

belonged to the class of persons for whose benefit that scheme or arrangement 

has been established, when they reach retirement dates or for dependants of 

such persons upon the death of those persons.  As such, for the purposes of 

these proceedings, the respondent falls within the definition of a pension fund 

organisation in terms of section 1 of the Pension Funds Act of 1956. 

 

The second respondent is Mrs Petronella Anette du Toit, an adult widow with 

whom the deceased lived and had an intimate relationship for a period of some 9 

years prior to his death.  The second respondent has been joined in these 

proceedings in terms of the discretion vested in me by section 30G(d) in that she 

is a person whom I believe has a sufficient interest in this matter to be made a 

party to the complaint. 

 

After some initial correspondence between the first complainant and the first 

respondent, the first complainant lodged a written complaint with the Office of the 

Pension Funds Adjudicator under cover of a letter dated 21 January 1998.  After 

commencing my investigation, the second and third complainants joined in the 

complaint.  It is common cause between the parties that the complainants have 

complied with the provisions of section 30A(1) which require the complainants to 

lodge a written complainant with the pension fund before lodging it with the 

Pension Funds Adjudicator.  It is also common cause that the first respondent 



has properly considered the complaint and has replied to it in writing as required 

by section 30A(2). 

 

After an exchange of correspondence, consisting of a number of letters and other 

documentation, I met with the complainants and the first respondent at my offices 

in Cape Town, 28 April 1998.  I met separately and alone with the second 

respondent at my offices in Cape Town on 13 May 1998.  The hearings were of an 

informal nature.  The complainants attended in person and presented their own 

case.  The respondent was represented by Mrs Diana Mills and Ms Rosemary 

Lightbody.  Neither party adduced oral evidence under oath.  In determining this 

matter, therefore, I have relied exclusively on documentary evidence and the 

submissions put to me in writing and orally. 

 

Having completed my investigation I have determined the complaint as follows.  

These are my reasons. 

 

The Complaint - a survey of the evidence and arguments 

 

Between February 1984 and February 1985 the deceased took out three policies 

with the first respondent, being pure endowment retirement annuity policies with 

profits.  As these insurance contracts are retirement annuity policies, the 

distribution of benefits payable in terms of them are governed by section 37C of 

the Pension Funds Act of 1956.  The commencement dates of the policies were 1 

February 1984, 1 October 1984, and 1 February 1985.  The deceased nominated 

the first complainant as the sole beneficiary to receive the death benefits payable 

under each policy. 

 

On 25 November 1989, the deceased and the first complainant were divorced.  At 

the time, the two children of the marriage, the second and third complainants, 

were both minors.  Shortly thereafter, the deceased commenced a relationship 

with the second respondent and lived with her as man and wife until his death 

from cancer in July 1997. 

 

The first complainant alleges that shortly prior to his death, in the knowledge that 
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he did not have long to live, the deceased visited his broker, Mr Ron Heath of 

Finplan SA CC, and verbally reconfirmed that he intended the proceeds of the 

policies to be paid to the first complainant.  Mr Heath confirmed this with me 

telephonically. 

In his will, dated 23 June 1993, executed some 4 years before his death, the 

deceased appointed the second respondent as his executor,  and bequeathed 

certain legacies to the second respondent as well as to the second and third 

complainants.  Clause 7 of the will appoints the second and third complainants as 

the deceased=s residuary heirs. 

 

In terms of the final liquidation and distribution account, soon to be lodged with 

the Master of the High Court, there appears to be a shortfall payable by the 

residuary heirs in the amount of R20 789.38. 

 

The legacy payable to the second respondent is in the amount of R139 350,00 

made up as follows: 

 

One-half share of property (jointly owned with the deceased) R130 000.00 

Furniture and effects       R    9 350.00 

 

The second complainant, Brendan van der Merwe, will receive R39 210,00 less his 

share of the shortfall, being R10394,69; leaving him with a total amount of R28 

815,31. 

 

The third complainant, Wendy van der Merwe, will receive an amount of 

R18270,00 less her share of the shortfall, being R10394,69; leaving her with a total 

amount of  R7875,31. 

 

The first complainant inherits nothing under the will. 

 

The first complainant is employed and received no maintenance for herself prior 

to the death of the deceased.  Because of my ruling in this matter, it is not 

necessary to further investigate the financial affairs of the first complainant. 



 
 

5 

 

The second complainant has not presented his assets and liabilities in an entirely 

digestible or satisfactory form.  From the information which he has provided, it 

would appear that he has assets to the value of R70 000.00, liabilities of 

approximately        R105 000.00, an income of R4000.00 per month and current 

expenditure of approximately R5000.00 per month. 

 

The third complainant is currently unemployed in the United Kingdom.  Her only 

assets appear to be her personal effects and furniture. 

 

Before receiving her legacy under the deceased=s will, the second respondent has 

assets in the amount of R190 000,00 being: 

 

Half share in the house owned with the deceased R130 000,00 

Furniture       R  40 000,00 

Motor Vehicle      R   20 000,00 

 

Her liabilities amount to R35 000,00 

 

Lease on motor vehicle  R16 500,00 

Bank overdraft   R   3 000,00 

Woolworths Card   R   2 500,00 

Credit Card    R   3 000,00 

 

Her monthly income is in the amount of R5200,00 and she puts her expenses at 

R5600,00. 

 

She does not belong to any pension fund but contributes to two endowment 

policies for her retirement. 

 

On the basis of this information, Mrs Diana Mills, the manager of the claims 

department of the first respondent, during December 1997, took a decision 

deeming the second respondent to be a dependant of the deceased in terms of 
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the Pension Funds Act.  She also took the position that the first complainant 

could not be considered to be a dependant by virtue of the fact that her 

nomination as a beneficiary was made prior to 30 June 1998. 

 

Accordingly, the first respondent decided to divide the proceeds of the policies 

equally amongst the second respondent and the second and third complainants.  

The total amount payable in terms of the policies is R60160,85, and on this basis 

the first respondent proposes to pay each party R20053,61. 

 

The complainants have challenged this decision essentially on two grounds 

namely:- 

 

1. that the first complainant is entitled to a share in the proceeds by 

virtue of being a nominated beneficiary; and  

 

2. the second respondent was not in fact dependant on the deceased 

and is therefore not entitled to share in the proceeds of the policies 

at all. 

 

Analysis of the evidence and the argument 

 

This complaint falls to be disposed of on a proper interpretation and application 

of section 37C of the Pension Funds Act of 1956. 

 

The relevant portion of section 37C is as follows: 

 
(1) Notwithstanding anything to the contrary contained in any law or in the 

rules of a registered fund, any benefit payable by such a fund upon the 

death of a member, shall subject to ta pledge in accordance with section 

19(5)(b)(i) and subject to the provisions of sections 37A(3) and 37D, not 

form part of the assets in the estate of such a member, but shall be dealt 

with in the following manner: 

 

(a) If the fund within twelve months of the death of the member 
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becomes aware of or traces a dependant or dependants of the 

member, the benefit shall be paid to such dependant or, as may be 

deemed equitable by the board, to one of such dependants or in 

proportions to some of or all such dependants; 

 

(b) If the fund does not become aware of or cannot trace any 

dependant of the member within twelve months of the death of the 

member, and the member has designated in writing to the fund a 

nominee who is not a dependant of the member, to receive the 

benefit or such portion of the benefit as is specified by the member 

in writing to the fund, the benefit or such portion of the benefit shall 

be paid to such nominee: Provided that where the aggregate 

amount of the debts in the estate of the member exceeds the 

aggregate amount of the assets in his estate, so much of the benefit 

as is equal to the difference between such aggregate amount of 

debts and such aggregate amount of assets shall be paid into the 

estate and the balance of such benefit or the balance of such 

portion of the benefit as specified by the member in writing to the 

fund shall be paid to the nominee. 

 

(bA) If a member has a dependant and the member has also designated 

in writing to the fund nominee to receive the benefit or such portion 

of the benefit as is specified by the member in writing to the fund, 

the fund shall within twelve months of the death of such member 

pay the benefit or such portion thereof to such dependant or 

nominee in such proportions as the board may deem equitable:  

Provided that this paragraph shall only apply to the designation of a 

nominee made or after 30 June 1989: Provided further that, in 

respect of a designation made on or after the said date, this 

paragraph shall not prohibit a fund from paying the benefit, either to 

a dependant or nominee contemplated in this paragraph or, if there 

is more than one such dependant or nominee, in proportion to any 

or all of this dependants and nominees.: 
 

The section has to be read in conjunction with the definition of a dependant in 

section 1 of the Act.  This reads:- 
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ADependant@, in relation to a member, means -  

 

(a) a person in respect of whom the member is legally liable for maintenance; 

(b) a person in respect of whom the member is not legally liable for 

maintenance, if such person - 

(i) was, in the opinion of the board, upon the death of the member in 

fact dependent on the member for maintenance; 

(ii) is the spouse of the member, including a party to a customary 

union according to Black law and custom or to a union recognised 

as a marriage under the tenets of any Asiatic religion; 

(iii) is a child of the member, including a posthumous child, an adopted 

child and an illegitimate child: 

(c) a person in respect of whom the member would have become legally liable 

for maintenance, had the member not died. 

 

In terms of these provisions, the fiduciary managers of a fund have first to 

identify the class of dependants and then to distribute the benefits equitably 

among them. 

 

Section 37C poses many problems of interpretation.  However, I do not propose 

to address all of them in this determination.  The aspects of the section relevant 

to this determination can be summarised as follows:- 

 

1. Death benefits payable by a pension fund normally do not form part 

of the assets of the deceased=s estate.  Hence the deceased may not 

bequeath them to his heirs or legatees in terms of his will. 

 

2. Notwithstanding this general principle, the benefits can be applied to 

redeem a housing loan granted by the fund or the employer as 

contemplated by section 37D and section 19(5)(b)(i), or debts such 

as those specified in section 37A(3). 

 

3 The fund has a duty to trace dependants, and it would seem, is 
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obliged to wait twelve months before determining those to whom 

payment is due. 

 

4. Once the fund has determined the class of dependants, the benefits 

must be distributed effectively in the proportions which the fund 

deems equitable.  Given that the fund's decision will impact 

significantly upon the rights and property of the dependants, the 

fund ought properly to investigate the circumstances of the 

dependants and should give each one an opportunity to be heard.  

The nature, content and extent of such a hearing will depend upon 

the circumstances of each particular case.  Where there are disputes 

of fact and credibility, the resolution of which may result in payment 

of significant amounts of money, the fund may very well be expected 

to hold an oral hearing to properly ventilate the issues before 

making a finding . 

 

5. Where the fund cannot trace a dependant within twelve months, but 

there is a nominated beneficiary, the benefit shall be payable to the 

beneficiary in terms of the nomination.  However, if in these 

circumstances the deceased=s estate is insolvent, the beneficiary=s 

entitlement will be reduced by the amount needed to balance the 

assets and liabilities in the estate. 

 

6. Where there is a nominated beneficiary and there are also 

dependants, the beneficiary basically joins the class of dependants 

for the purpose of the equitable distribution of the benefit.  However, 

there are two formal requirements before such a nominee can 

qualify to share in the distribution, namely: 

 

the nomination of the beneficiary must be in writing; and 

the nomination must have been made on or after 30 June 

1989. 
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7. The section does not specify criteria to assist the board of the fund 

in the exercise of its discretion to distribute the benefit other than to 

require the board to act equitably.  

 

8. In order to act equitably, the fund should have regard to a basket of 

factors including:- 

 

the age of the parties; 

the relationship with the deceased; 

the extent of dependancy; 

the financial affairs of the dependants; and 

the future earning potential and prospects of the dependants. 

 

9. In examining the relationship between the deceased and the 

claimants, the board of a fund should avoid unduly fettering its 

discretion by favouring Alegal@ dependants above Afactual@ 

dependants without a compelling justification for doing so.  The 

class of claimants include:- 

 

those whom the deceased had, or would have had, a legal 

duty to support namely:- spouses, children, parents, 

grandparents, grandchildren and unborn children; 

 

factual dependants, such as so-called common law spouses 

and same sex partners;  

 

customary law spouses and those married under Islamic, 

Hindu, Buddhist, Confucian or Taoist rites; 

 

major children of the deceased whom the deceased had no 

legal duty to support;  and  

 

beneficiaries nominated in writing after 30 June 1989. 
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All claimants initially fall into the category of entitlement.  Their 

needs should be properly weighed and considered with reference to 

all the relevant considerations to be taken into account before the 

decision to distribute is made.  It is not essential for each dependant 

or nominated beneficiary to share in the distribution.  One or two 

dependants may benefit to the exclusion of all other dependants and 

nominees. 

 

10. The fund's decision shall be reviewable before the Pension Funds 

Adjudicator broadly on the grounds of reasonableness and fairness 

in order to determine whether the decision was in excess of powers, 

an improper exercise of powers or maladministration. 

 

Against this background it is possible to review the decision of Mrs Mills taken in 

her capacity as the Claims Manager of the first respondent. 

 

In relation to the first complainant, Mrs Mills maintains that she does not have any 

entitlement to share in the benefit by virtue of the fact that she is neither a 

dependant nor a nominated beneficiary as contemplated by the Act.  It is common 

cause that the first complainant received no maintenance from the deceased and 

was neither legally nor factually dependant on the deceased.   Mrs Mills has relied 

on the provisions of section 37C(1)(bA) to repudiate the first complainant=s claim 

to be entitled to share in the benefits  by virtue of her nomination as a beneficiary. 

 The deceased made the beneficiary nominations in 1984 and 1985.  The effect of 

section 37C(1)(bA) is that all nominations of beneficiaries made before 30 June 

1989 are rendered invalid.  With effect from that date, the legislature has deemed 

the needs of dependants to be deserving of equal or greater recognition and 

protection than those of nominated beneficiaries.  Accordingly, in order for the 

nominations made prior to that date to continue as valid, it became necessary for 

the deceased to once again nominate the first complainant in writing. 

 

The evidence seems to suggest that the deceased may have intended the 
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proceeds of two of the policies to be distributed to the first complainant.  In 1992 

he revoked the  nomination of Mrs van der Merwe in respect of one of the 

policies.  The fact that he did not do so in relation to the other two, indicates that 

he wished the benefits to be paid to her.  This is further borne out by his 

conversation with Mr Ron Heath, his broker, shortly before his death.  

Unfortunately, however, he failed to reinstate the nominations by reducing them 

to writing.  This regrettable lapse has the consequence that the first complainant 

does not qualify as a beneficiary in terms of section 37C.  Consequently, Mrs Mills 

was correct in excluding the first complainant from the class of claimants entitled 

to share in the benefit.  The Act compelled her to do so. 

 

It is common cause that the second and third complainants are dependants by 

virtue of falling into the category of dependant referred to in paragraph (b)(iii) of 

the definition of a dependant, which includes the adult children of the deceased 

member. 

 

The main bone of contention is whether the second respondent falls into the 

category of dependant envisaged in paragraph (b)(i) by virtue of being a person in 

respect of whom the deceased member was not legally liable for maintenance but 

who was in the opinion of the board, upon the death of the member, in fact, 

dependent on the member for maintenance. 

 

The second and third complainants maintain that the second respondent was not 

in fact dependent on the deceased.  They also argue that their father bequeathed 

to them the policies in contention.  In regard to the latter point, as already stated, 

by virtue of section 37C, the deceased had no right in law to bequeath the 

benefits of the policies to the second and third complainants.  The policies 

referred to in the deceased=s will must be taken to refer to those policies other 

than his retirement annuity policies. 

 

Turning to the more important question of whether the second respondent was 

indeed factually dependent on the deceased.  Mrs Mills relied on the information 

in her possession showing that the second respondent co-habited with the 
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deceased for a period of 9 years and that they shared household expenses and 

developed a mutual dependence.  The deceased and the second respondent 

bought a house together, they shared a vehicle and insurance costs.  Moreover, 

the second respondent who is 48 years of age, has not provided for a pension.  

She also nursed the deceased in the months before his death.  The deceased was 

self-employed and ran a one man business with the result that he earned no 

money while he was ill.  He had no resources to fall back on as he was operating 

on an overdraft at the bank, meaning that the second respondent had to support 

him financially.  All this has made an inroad on her savings.  She argues further 

that the fact that the deceased appointed her as executrix of the estate indicates 

that he regarded her as his wife. 

 

The second and third complainants point to the fact that the second respondent 

had an income of approximately R6000,00 per month, and argue that she could 

not be seen as being Ain fact dependent on the member for maintenance@ in 

accordance with paragraph (b)(i) of the definition of a dependant. 

 

There may be some merit in the argument were one to look at paragraph (b)(i) in a 

literal and isolated manner.  I daresay the second respondent could survive on 

her income and thus in fact did not depend on the member for maintenance in a 

literal sense. 

 

However, a more purposive and contextual interpretation of paragraph (b) reveals 

that the purpose of the legislature in enacting  the provision was to broaden the 

category of persons entitled to share in death benefits by including  persons 

involved in relationships which the law traditionally does not accept as 

constituting legal dependancy.  The provision has the progressive aim of 

recognising that modern society is tolerant of relationships besides the nuclear  

family arrangements sanctioned by the common law. 

 

Countless adult citizens in South Africa live together in mutual dependency 

without observing the formalities of legal marriage.  These include African and 

Asian persons who have entered into arrangements recognised by their own 



 
 

14 

traditional legal systems, homosexual persons in relationships akin to marriage, 

and heterosexual persons who simply live together and for their own good 

reasons have not observed the legalities of entering into a formal marriage.   

 

Whereas paragraph (b)(ii) gives recognition to African and Asian customary 

arrangements, the true intention of paragraph (b)(i) is to grant trustees a 

discretion to accord to same-sex couples and unmarried co-habitees the same 

rights as legally married couples.     

 

Were I to accept the second and third complainants= interpretation of the concept 

of dependency, I would end up discriminating against such persons.  Had the 

second respondent been legally married to the deceased, she would have been 

entitled to be regarded as a dependant by virtue of the existence of a legal duty of 

support, irrespective of her financial situation, and there would have been no 

obligation at all upon her to prove that she was in fact dependent on the 

deceased for maintenance.  Indeed, in terms of the section, a married woman is 

entitled to be considered a dependant even where her income and assets exceed 

those of the deceased. 

 

Accordingly, I am once more in agreement with Mrs Mills, that the true test for 

determining whether a person is a dependant in terms of paragraph (b)(i) is 

whether the parties demonstrated a mutual dependence and ran a shared and 

common household.  Such an interpretation would be in keeping with the spirit of 

the Bill of Rights which I am obliged to promote in terms of section 7(2) of the 

Constitution.  In particular, section 9 of the Constitution, provides inter alia that 

neither the state nor any person may unfairly discriminate directly or indirectly 

against anyone on the grounds of marital status. 

 

That is not to say, however, that the extent of financial dependency is entirely 

irrelevant.  Indeed, it will be a critical consideration when the trustees or the 

board of management exercise their discretion in distributing the benefits.  The 

issue here relates to the inclusion of a common law spouse or a same sex partner 

within the category of claimants.  Such persons must be brought into 
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consideration before a decision to distribute is taken. 

 

For the aforegoing reasons, the category of claimants in this complaint, therefore, 

consists of the second and third complainants and the second respondent. 

 

As stated, Mrs Mills, in her capacity as the Claims Manager of the first 

respondent, has exercised her discretion by deciding to distribute the benefits on 

an equal basis between the three dependants. 

I have been advised informally by influential persons in the pensions industry, 

that where there is a spouse and more than one child the practice is for the 

spouse  to receive at least 50% of the benefit with the balance being distributed in 

equal shares to the children alive at the date of death.  Such an approach may be 

inadvisable in that it could be construed as an injudicious fettering of the board=s 

discretion.  Nevertheless,  it does present something of a guideline. 

 

In this case, the second and third complainants are by no means in an 

advantageous  financial position.  The second respondent on the other hand, will 

be the full owner of an unencumbered, fully furnished home.  Despite this, she is 

not in a particularly advantaged position for someone of her age.  She has not 

benefited from any life insurance policies as a consequence of the death of the 

deceased.  She has been widowed for the second time and will have to provide 

for herself and her old age in the 12 years left of her working life.  The second and 

third complainants, on the other hand, are young with reasonable career 

prospects ahead of them.  Under such circumstances, I am favourably disposed 

to the idea that the second respondent should have the benefit of at least 50% of 

the death benefits.  However, she has indicated to me that she would prefer to 

share equally in the benefit with the second and third complainants.  She agrees 

that Mrs Mills= decision to distribute on an equal basis is both fair and reasonable. 

 Accordingly,  I can see no reason for upsetting Mrs Mills' decision. 

 

Relief 

 

The order of this tribunal is: 
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1. The complaint of the first complainant is dismissed. 

 

2. The second respondent is declared to be a dependant entitled to share in 

the benefits payable by the first respondent by virtue of the death of the 

late Mr G A F van der Merwe in terms of Southern Life policies X1019787, 

X1066091-9 and X1067344-3 

3. The decision of the first respondent to distribute the benefits payable in 

terms of section 37C of the Pension Funds Act of 1956 to the second 

complainant, the third complainant, and the second respondent in equal 

shares is hereby upheld. 

 

4. The first respondent is directed to give effect to its decision and to make 

payment as aforesaid within 21 days of the date of this determination. 

 

 

 

 

 

 

 

DATED at CAPE TOWN this 19TH DAY of MAY 1998. 

 

 

 

 

.................................................... 

Prof John Murphy 
PENSION FUNDS ADJUDICATOR  


